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 L  
ast February a federal appeals court panel 
in San Francisco decided, 2–1, to allow the 
largest class action employment discrimi-
nation case ever convened to go forward 
against Wal-Mart Stores. The class in-
cludes the more than two million women 
who have worked at any of the company’s 
more than 4,000 retail stores nationwide 
since Dec. 26, 1998.

The case, known as Dukes v. Wal-Mart, 
accuses the retailer of discouraging the promotion of 
women store employees to managerial positions and 
of paying them less than men across all job positions. 
The suit seeks changes in the company’s internal pro-
cedures, more than $1 billion in back pay, and punitive 
damages.

Wal-Mart denies any wrongdoing and asserts that 
it has put “enormous resources in seeking to have a 
diverse workplace and to make sure that women and 

Bias
Wal-Mart and others are facing class actions for job discrimination. 
But the biggest problem isn’t their policies, it’s their managers’ unwitting 
preferences. Can any company be immune?  by roger parloff

in our own image  
Do managers favor 
employees who 
look like them 
and ignore others?  

illUSTRaTiONS by bRaD hOllaND
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minorities are having the best possible opportunities to suc-
ceed,” as its lead lawyer, Theodore boutrous Jr. of Gibson Dunn 
& Crutcher, puts it. (boutrous has represented Time inc., which 
publishes FORTUNE.) Wal-Mart has asked the full appeals 
court to reconsider the panel’s approval of the class. (“Class 
certification” means the court believes that the claims by various 
employees share enough 
common elements to 
proceed as one combined 
suit rather than endless 
individual suits.) if Wal-
Mart fails to win that, it 
will probably seek U.S. 
Supreme Court review.

Gender discrimina-
tion is always an incendi-
ary accusation, and this case carries added emotional freight 
because Wal-Mart is Wal-Mart. it’s not just the world’s big-
gest private employer and the most admired company in this 
magazine’s 2003 and 2004 surveys but also the most abhorred 
in other circles, particularly for its anti-union, penny-pinching 
labor practices. 

but while the Dukes case does make some charges of intentional 
wrongdoing, it focuses mainly on three generic, almost abstract ac-
cusations that have become fixtures of nearly every contemporary 
employment discrimination dispute. These 
one-size-fits-all charges are less criticisms 
of Wal-Mart than of our society as a whole. 
it will be the rare large company that feels 
confident it could repel any of them.

Whether the defendant is Wal-Mart, 
Costco, home Depot, FedEx, General Elec-
tric, Metlife, Merrill lynch, Smith barney, 
Morgan Stanley, Deloitte & Touche, or 

american Express—to name just a few that have been hit with 
such suits—the cases all stem from statistical evidence showing 
that the percentage of women or minority employees in portions 
of the workforce is markedly lower than in the available labor pool. 
The percentage of women or minorities in lower-level positions 
often far exceeds the percentage of those who are ever promoted 

to managerial positions, and their share keeps shrinking the higher 
up the corporate hierarchy one goes. (Sound like any companies 
you know?) Experts will often also present statistical analyses 
purporting to show that women or minorities are, on average, paid 
less than men or whites.

Once the statistical disparities have been established, the plain-
tiffs go on to make a second generic accusation: that “uncon-
scious” bias is rife at the company. Supported by expert psycho-
logical testimony, the plaintiffs argue that managers in charge of 
promotion and pay decisions are unwittingly engaging in “spon-
taneous” and “automatic” stereotyping and “in-group favoritism” 
that results in the most desirable jobs at the company being filled 
by people who look like the incumbents, who are usually white 
males. (The companies’ only defense is to challenge the admis-
sibility of the expert testimony, which almost never works.)

Finally, the plaintiffs present the testimony of an expert orga-
nizational sociologist who explains that the company’s promotion 
and pay procedures provide too much discretion to managers, 

most powerfuL women       unconscious bias

opposing counseL
Theodore boutrous 
Jr. (left) is repre
senting WalMart 
in the class action 
brought by brad 
Seligman (right). 

“this case represents waL-mart’s worst nightmare. 
their poLicies are going to be judged by a  

san francisco jury and a san francisco judge.” 
— plaintiffs lawyer brad Seligman

phOTOGRaphS by JOE pUGliESE
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allowing their unconscious biases to run rampant. (Know any 
companies where pay and promotion decisions have significant 
discretionary components?)  

in case after case, these themes are debated by a regular cast 
of experts. Each side relies on a handful of statisticians, econo-
mists, psychologists, and sociologists, and the two teams go 
to battle in courtrooms around the country, much as the New 
England patriots and Miami Dolphins play their 
scheduled rematches at least twice a year, some-
times at home and sometimes away. Usually the 
contests end with the class being certified and 
the defendant then settling for an eight-digit 
sum rather than risk facing a jury and the enor-
mous exposure that a class action carries. 

No scam is being perpetrated. What we 
are seeing is the clash of two sharply opposed 
philosophies of how active a company must 
become in the face of a phenomenon that is 
endemic and appropriately controversial in 
our country: workforce numbers that, when 
analyzed in certain plausible ways—though not 
in others—show discrepancies between how 
men and women, or blacks and whites, or the 
disabled and abled, are paid and promoted.

Such statistical disparities are not illegal per 
se, according to the Supreme Court, nor do they 
create any duty on the employer’s part to ensure 
the numbers improve. but as we’ll see, in practice 
employers are under precisely such pressure.

as maybe they should be. Whether you think 
forcing employers to monitor and increase their 
diversity is good or bad probably depends on 
your intuition as to whether existing statistical 
disparities generally reveal discrimination or 
whether they instead reflect a complex stew of 
social, historical, and cultural legacies that no 
company can or should be expected to correct. 
it also depends on how you feel about racial or 
gender quotas and preferences. Though such 
mechanisms are illegal, they will obviously be 
tempting to employers who want to avoid being 
hit with class-action employment discrimination 
lawsuits. For there is only one sure-fire way to 
inoculate oneself against such suits, and that is 
to have workforce numbers that look good even 
when analyzed by a plaintiffs’ expert. and the 
cheapest and fastest way to get those is to use 
quotas or preferences. 

The Wal-Mart class action is no aberration; 
it’s an epitome. it shares a common skeletal 
structure with almost every employment dis-
crimination class action today and thus opens 
a telling window on a looming litigation threat 
to corporate america. The rulings in the Wal-
Mart case “virtually guarantee that employers 
will be subjected to large-scale employment dis-
crimination class actions with billions of dollars 
in potential damages, even … where only a few 
individuals complain of discrete instances of 

disparate treatment,” the U.S. Chamber of Commerce asserted 
in an amicus brief.

The Wal-Mart rulings could end up representing a high-water 
mark, however. The underlying legal battles seem destined for 
the Supreme Court. The urgent question is whether the current 
Court—with its staunchly conservative five-justice majority, 
sharp aversion to race-conscious remedies, and weak respect 

for prior precedent—will 
allow this situation to 
persist. The Wal-Mart 
suit may be the case that 
gives us the answer. 

T h E  F E D E R a l  em-
ployment discrimination 
laws, first enacted in 1964, 
prohibit two types of dis-
crimination. The most 
easily understood variety 
is called disparate treat-
ment: The plaintiff alleges 
that the employer treated 
him worse than some 
other employee because 
of race, color, religion, 
sex, or national origin. 

Then there is “disparate 
impact.” here the plaintiff 
need not allege discrimi-
natory intent. instead he 
charges only that the de-
fendant company is using 
some employment practice 
that, while possibly well in-
tentioned, isn’t essential to 
the job and acts in a way 
that systematically disad-
vantages a protected group. 
Employees have success-
fully challenged practices 
l ike requir ing a high 
school diploma for certain 
blue-collar jobs (which put 
african americans at a 
disadvantage in particular 
times and places); writ-
ten tests (which put mi-
norities at a disadvantage 
because of poor schools, 
language barriers, or cul-
tural bias); and height 
requirements (which put 
asian women seeking to 
become flight attendants 
at a disadvantage).  

Though disparate treat-
ment and disparate impact 
cases are both aimed at 
eradicating the same thing, 

the pLaintiffs’ View
Discrimination in promotions at Wal-Mart 
is demonstrated by the numbers: As job 
authority increases, the percentage of 
women in those positions decreases. 

the defense’s View
There’s no gender discrimination at Wal-
Mart: In fact, women were offered store 
manager positions at a higher rate than 
their rate of application. 

SOURCES: REPORT OF PLAINTIFFS’ ExPERT RICHARD DROGIN (PLAINTIFF); 
REPORT OF WAL-MART ExPERT JOAN G. HAWORTH (DEFENDANT)

most powerfuL women       unconscious bias
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there is potential tension between them. The goal of disparate 
treatment cases is to guarantee every worker equal opportunity, 
but not equal outcomes. The focus of disparate impact cases is on 
equal outcomes. if one pursues equal outcomes too single-mind-
edly, one can compromise the principle of equal opportunity by 
inducing the use of quotas. 

in 1988 the Supreme Court faced what it recognized to be a 
momentous crossroads. a black bank teller who had been turned 
down for a promotion four times in favor of white applicants 
asked the Court to let her sue on a disparate impact theory, even 
though the only “employment practice” she challenged was the 
bank’s policy of giving unbridled discretion to managers about 
whom to promote. it had long been recognized that unfettered 
discretion was vulnerable to intentional discrimination, and this 
bank employee was now arguing that it was also vulnerable to 
subconscious discrimination.  

On the one hand, the Court’s failure to allow such a suit 
might have permitted employment procedures that resulted 
in the functional equivalent of intentional discrimination. On 
the other, to permit it would come close to allowing plaintiffs 
to sue on the basis of statistical disparities alone. That in turn 
might force employers to adopt surreptitious quotas, even though 
courts have said they are illegal. 

in the end, the Court let the case, known as Watson v. Fort Worth 
Bank & Trust, go forward, even while asserting that “an employer’s 
policy of leaving promotion decisions to the unchecked discretion 
of lower-level supervisors should itself raise no inference of dis-
criminatory conduct.” Four of the eight justices participating, led 
by Justice Sandra Day O’Connor, stressed that statistical dispari-
ties alone were not suspect. She wrote, “it is completely unreal-
istic … to suppose that employers can eliminate, or discover and 
explain, the myriad of innocent causes that may lead to statistical 

imbalances in the composition of their workforces.” 
One of the first class actions to make use of the Watson precedent 

was Stender v. Lucky Stores. That case, brought in the late 1980s 
against a supermarket chain in Northern California, was handled 
by two men who would play key roles in employment discrimination 
litigation, including the Wal-Mart case. The first was a young but 
already accomplished employment lawyer, brad Seligman. and 
the second was an organizational sociologist, William bielby, who 
was an expert witness in the case. bielby (pronounced bill-by) 
had been studying gender segregation in the workplace since the 
1960s and was then testifying in his first litigation. (Now 60, he is 
a professor at the University of illinois in Chicago.) 

lucky Stores was a family-owned business, where store man-
agers chose whom to place in which jobs without any job post-
ings, written guidelines, or oversight. at lucky Stores there 
was near total gender segregation: almost all the cashiers were 
women, for instance, while almost all the managerial-track jobs 
were held by men. ”So the issue there became, how do you 

get this extreme outcome 
when everything seems so 
fluid?” recalls bielby. 

The innocent possibil-
ity was that women sought 
out different jobs because 
of the responsibilities of 
raising children: They 
wanted l ighter, more 

regular hours; no night shifts or weekends; and no geographic 
relocations. The illegal possibility was that male managers were, 
at least to some degree, assuming that these would be women’s 
preferences, inadvertently blocking those who did want more 
responsibility from ever getting it. (intentional discrimination 
was also possible, of course, but if that could be proved, one 
would not need a disparate impact theory.) 

in the Lucky Stores case bielby testified both about the psycho-
logical literature concerning unconscious stereotypes and about 
the way the unfettered discretion given to managers at lucky 
Stores allowed such stereotypes to run unchecked. “There are 
studies that show,” bielby says today, “that the strongest predic-
tor of whether an opening is filled by a man or woman is whether 
the previous incumbent was a man or woman.… it’s built into 
our understandings of what the work is about and who does the 
work, and it becomes the air you breathe.” 

in 1992, U.S. District Judge Marilyn hall patel ruled for the 
plaintiffs at trial, emphasizing bielby’s testimony in her opinion. 
(The case was settled for $107 million.) Judge patel’s ruling alerted 
other plaintiffs employment lawyers to the power of such testimony. 
Soon they were calling bielby or a handful of other psychologists 
and sociologists to provide similar testimony in their cases.

iN DECEMbER 1999, bR a D SEliGM a N got a call from a 
New Mexico lawyer who had won several sex discrimination suits 
against Wal-Mart on behalf of individual women employees. The 
lawyer said he thought there was a much bigger problem and 
wanted Seligman’s advice about bringing a class action. 

Seligman, now 56, heads a nonprofit group called the impact 
Fund. it operates from modest offices in the berkeley marina. 
he founded the group in 1992—endowing it with $1.25 million 
of his own money—to mount, as its name suggests, high-impact 

“there are studies that show that the strongest predictor of 
whether an opening is fiLLed by a man or woman is whether the 
preVious incumbent was a man or woman.”
— plaintiffs expert William bielby

most powerfuL women       unconscious bias
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employment discrimination cases. From his 
earlier days in private practice Seligman 
knew that while it was rewarding to win a 
nice recovery for an individual, a class action 
victory could “change a company.” Given his 
political views, he says, that was much more 
gratifying. 

Seligman, who dresses casually in a 
sweater, khakis, and sandals with white 
socks, is a child of the ’60s. he started college 
at the University of California at Santa Cruz 
in 1969, became active in left-wing politics, 
dropped out, moved to berkeley, and then 
moved again to a secluded cabin in Sonoma 
County. in late 1974, when he found himself 
unable to meet his $10-a-month rent, he ap-
plied to law school. “but my image of being a 
lawyer was strictly the white hat,” he recalls. 
“i wanted it to have some meaning.”  

in 1980 he joined a private employment 
discrimination firm in San Francisco, ex-
celled, became managing partner, and be-
came rich. “Given my political background,” 
he says, being wealthy “was fairly embar-
rassing at some level.” in addition, he was 
becoming frustrated by “the imperatives 
of being in private practice”—i.e., staying 
profitable. “The market dynamics of these 
cases [puts an] emphasis on producing a 
large damages pot as quickly as possible,” 
he explains, “and not so much on what i was 
interested in, which was systemic change.” 

in 1991, at age 40, he resigned his partnership, and the next year 
he started the impact Fund. by the late 1990s, Seligman was look-
ing to use the fund to broker partnerships between nonprofits and 
private class-action firms to launch significant cases. For-profit 
firms like 67-lawyer Cohen Milstein hausfeld & Toll—which 
Seligman ultimately brought into the Dukes case as one of the 
Fund’s five co-counsels—could provide the financial muscle and 
staff, while nonprofit partners lent the case credibility with the 
press and grass-roots groups, and made sure that the for-profits 
didn’t grab a “cheap, early settlement,” Seligman explains.

Upon getting the inquiry about Wal-Mart, Seligman called 
Marc bendick, an economist who had then served as an expert 
in more than 75 employment cases. bendick had a database of 
information compiled from forms, called EEO-1s, that large 
companies are required to file with the Equal Employment 
Opportunity Commission, breaking down their workforces by 
gender and race.  

bendick told Seligman that Wal-Mart’s profile was skewed and 
that “compared to its major competitors, it stuck out like a sore 
thumb,” as Seligman recalls. bendick eventually computed that 
women composed 63.4% of Wal-Mart’s hourly (nonmanagerial) 
workers yet just 33.6% of the store’s salaried managers. More 
damning, the company’s numbers were far below those of its 
20 top competitors, which averaged 56.5% women at the store 
manager level. 

Though these numbers are powerful, some caution is in order. 
Such “benchmark” or “comparator” studies—in which a company’s 

EEO-1 data is compared to that of a group of purportedly similar 
companies—are a staple of class-action employment litigation, and 
the outcomes depend on how one defines the comparison group. 
Wal-Mart disputes bendick’s list of comparison companies and 
claims that when a broader group is used—reflecting Wal-Mart’s 
wide geographic footprint and the variety of products and services 
it sells—it falls within the norm. it also claims that if Wal-Mart had 
counted its highest-level hourly-wage supervisors as “managers” on 
its EEO-1 forms, the way it believes several of bendick’s compara-
tor firms do, the entire purported disparity vanishes. 

Seligman filed the Dukes case in San Francisco federal court 
in June 2001. The mammoth discovery process then began, 
which, by mid-2003, had led to the taking of 200 depositions 
and the collection of millions of documents. 

Through that process, Seligman maintains that he unearthed 
evidence that “biased attitudes were at the very top of the com-
pany.” Such evidence would support a disparate treatment 
claim—i.e., the charge that Wal-Mart intentionally discrimi-
nated—as well as a disparate impact claim. Seligman will pro-
duce proof, for instance, that at Monday morning meetings of 
high-level Sam’s Club executives, female store employees were 
often referred to as “Janie Q’s.” a woman executive who found 
the term (of unknown origin) demeaning complained about it, 
but others continued to use it. While some in bentonville, ark., 
might have considered “Janie Q.” endearing, it will likely sound 
condescending and offensive to a jury in San Francisco. (Wal-
Mart tried to move the case to arkansas, but U.S. District Judge 
Martin Jenkins denied the motion. “This case represents Wal-
Mart’s worst nightmare,” Seligman says. “Their policies are going 
to be judged by a San Francisco jury and a San Francisco judge.” 
San Francisco is in the Ninth Circuit, whose federal appeals court 
is regarded as the nation’s most liberal.) 

Through the discovery process Seligman also harvested more 
statistical data, in which his experts detected more gender dis-

the expert
University of 
Illinois professor 
William bielby has 
testified 50 times.
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parities. The most important related to pay. according to com-
putations performed by Richard Drogin, a statistician who by 
2003 had served as a plaintiffs expert in about 30 cases, women 
store employees were paid less than men across all job positions 
(both hourly and managerial), even though women, on average, 
had more seniority and better performance evaluations. he 
calculated that women hourly workers were paid, on average, 
$1,100 less per year than men, while women managerial workers 
received $14,500 less. The compensation disparity claims be-
came the most potent in the case, because they could potentially 
require back-pay reimbursements to every class member, not just 
the fraction who might have become managers. 

The primary mechanism that was allegedly producing all 
these gaps was, once again, the granting of too much discretion 
to store managers, which predictably gave their unconscious 
bias free rein. To provide testimony on the literature relating 
to unconscious stereotyping and an analysis of why Wal-Mart’s 
procedures failed to channel managerial discretion adequately, 
Seligman retained bielby. 

bielby would provide testimony on one additional critical 
issue. Seligman needed to finesse what defendants claim is an 
internal contradiction in all class actions that challenge a com-
pany’s granting of “unfettered discretion” to managers. if each 
store’s local manager is being granted unbridled discretion, one 
might expect to see significant differences in how each store 
treats men and women. Stores run by female store managers, for 
instance, might show less gender discrimination than those run 
by men. Some male managers might also be better able to resist 
subconscious stereotyping than others. how can a court treat 
4,000 store managers as acting identically for purposes of a class 
action when the plaintiffs’ whole theory of the case is that those 
store managers are being granted too much autonomy? 

in a rebuttal to that sort of argument, bielby opined in his 
report that “a strong and widely shared organizational culture 
promotes uniformity of practices throughout an organization,” 
and that Wal-Mart had such a culture. That could be inferred 
from such factors as Wal-Mart’s “emphasis on the company’s 
founder and its history, a mission statement defined by core 
values, frequent communication about the culture to employ-
ees,” and so on. (None of those traits is unusual among big cor-
porations, and bielby has provided similar testimony in cases 
against, for instance, home Depot, brookshire Grocery Co., 
US bancorp piper Jaffray, and FedEx Express.) 

To mount its statistical defense, Wal-Mart retained Joan  
haworth, an economist who had, by then, served as an expert in 
more than 65 employment cases. as for the purported promo-
tional disparities the plaintiffs experts had found—that women’s 
presence in salaried managerial positions was far lower than their 
presence in the hourly workforce from which they were drawn—
she found that the plaintiffs were simply failing to take into ac-
count employees’ interest in such promotions. her data showed 
that women were actually being offered store manager jobs in 
numbers that exceeded their percentage in the applicant pool. 
During the years 1999 to 2002, for instance, 12% of the applicants 
were women, while 17% of the offers went to women. 

as for the plaintiffs’ claims of pay disparity, defense expert 
haworth likewise reached very different conclusions from plain-
tiffs’ expert Drogin. She claimed that Drogin’s analyses did not 
adequately take into account crucial factors, like the number of 
hours worked and whether they included night-shift work, which 
pays more. but her overarching criticism was that his approach 
amounted to pretending that a single person was making all 
promotion and pay decisions throughout Wal-Mart nationwide, 
when, according to depositions, most pay determinations were 
made at the store manager level or, in the case of certain spe-
cialty department employees, at the district manager level. When 
she performed statistical analyses at the store and district levels, 
reflecting Wal-Mart’s claims about the way that decisions are 
made, she found that 92.8% of all the standard Wal-Mart and 
Supercenter stores showed no statistically significant pay dispari-
ties. Of the remainder, 5.2% showed disparities favoring men, 
while 2.0% showed disparities favoring women. in other words, 
more than 90% of class members worked at stores where women 
were statistically no worse off than men. Wal-Mart’s argument, 
then, was that if a class action must be filed, it should be brought 
against the specific stores with disparities favoring men. 

by September 2003, the case was ready for the all-important ar-
guments on class certification, at which a judge considers whether 
to let the case proceed as a class action. This is often the decisive 
event in such a case, since disapproval of the class renders litiga-
tion impractical for most class members, while certification creates 
such large exposure for the defendant as to force settlement. in 
the Wal-Mart case an important part of the class certification pro-
ceeding was a challenge by Wal-Mart to the admissibility of psy-

chological and sociological 
testimony on unconscious 
bias, which it challenged 
as junk science. 

Such challenges have 
been routine features of 
class action employment 
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how can a court treat 4,000 waL-mart store managers as  
acting in exactLy the same way when the pLaintiffs’ theory is 
that those store managers are granted too much autonomy? 
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cases since at least 1997, when one was brought by lawyers for 
home Depot. (home Depot lost its bid to exclude the testimony 
and eventually settled for $87.5 million.) The crux of the defense 
argument is always that the effects of unconscious stereotyping in 
the workplace are still too unproven to be the subject of helpful 
courtroom testimony. Defense experts argue that the plaintiffs’ 
experts ignore or gloss over studies that cut against the plaintiffs’ 
thesis, and that they overgeneralize from lab experiments that 
may have little bearing on real-world work settings. a typical ste-
reotyping study, for instance, might involve college students who 
are asked to choose the more qualified applicant from among two 
fictional candidates—one male and one female, say—on the basis 
of résumés alone. Such experiments might not predict how real 
managers behave in work settings when choosing among employees 
that they’ve worked with closely for months. There’s no question 
that a large body of scien-
tific literature on uncon-
scious stereotyping exists; 
the dispute is over what, if 
any, inferences can safely 
be drawn from it to partic-
ular workplace situations. 

Wal-Mart lost its at-
tempt to exclude the 
stereotyping testimony. 
Judge Jenkins ruled—as have most judges—that the defense 
experts’ critiques went to the weight to be given the evidence, not 
its admissibility, and weight could be assessed by the jury. 

Similarly, Judge Jenkins declined to resolve the numerous 
statistical disputes that had been presented to him. he ruled 
that at a class certification hearing he was not supposed to re-
solve such issues, which were to be deferred to a later stage of 
the litigation. The plaintiffs only had to present a theory that 
was plausible, which they had done. That’s the ruling that was 
upheld by an appeals panel this past February, and which Wal-
Mart is still appealing. 

Meanwhile, the suits keep coming. in the 15 years since the 
Lucky Stores case, sociologist bielby estimates that he has served 
as an expert witness for plaintiffs in “50 or 60” employment 
discrimination cases. (One of the cases is against a group of hol-
lywood film and TV studios, including entities owned by Time 
Warner, which also owns FORTUNE’s publisher.) During that 
period he has obviously encountered many companies that were 
vastly more sophisticated than the family-run grocery chain he 
first critiqued. These have included FORTUNE 500 companies, 
many of which have written antidiscrimination policies, substan-
tial human resources operations, and in-house legal departments 
counseling them on how to behave. Nevertheless, bielby keeps 
finding failings in the companies’ procedures. “The issues in the 
more sophisticated companies,” he explains, “often have to do 
with, are there specific vulnerabilities you can point to?” 

in a race discrimination class action against FedEx, bielby cri-
tiqued a performance review system that was based in part on ob-
jective factors spelled out in employee manuals. bielby nevertheless 
found the process to be inadequate for a litany of reasons: “Judg-
ments about the weights to be assigned to individual components 
of a performance dimension in order to obtain an overall rating 
… are left to the discretion of individual managers”; FedEx did 
no auditing to ensure that managers were adhering to the written 

guidelines; it didn’t monitor whether there were racial disparities in 
the outcomes of these reviews; its training of the people perform-
ing the reviews lacked “hands-on rating exercises with instructor 
feedback” and was not “repeated at regular intervals”; and FedEx 
was not holding the raters accountable for how they performed the 
rating task, “with real consequences for inadequate performance.” 
The class was certified in September 2005, and the parties an-
nounced a $53.5 million tentative settlement in april.

Just what sort of procedures would win bielby’s blessing? he 
concedes that no neutral procedural mechanism in itself will 
ever be sufficient; it must also be accompanied by auditing of the 
decision-making process, monitoring of the racial and gender 
outcomes, and holding decision-makers “accountable” for their 
“contributions” to diversity. 

and therein lies the rub. To a pragmatic businessman, it may 

sound like bielby is saying that companies should dock the pay of 
managers if they don’t meet numerical diversity goals—creating 
a powerful incentive for managers to adopt surreptitious quotas 
and preferences. bielby maintains that he’s not recommending 
any such thing. The monitoring of outcomes that he’s advocat-
ing is merely diagnostic testing, he insists. as for the “account-
ability” piece of it, he says, “make it part of the manager’s job to 
contribute to the company’s EEO goals. and by that i don’t mean 
quotas or the number of men vs. women promoted. [Make clear] 
what the company’s vision is of EEO and how that translates into 
specific responsibilities and duties for someone that has authority 
to make decisions about hiring, promotion, pay, and so on. and 
do that in a meaningful way—that’s part of their performance 
evaluation—so they know that it’s not just feel-good talk.”

SiNCE Wal-MaRT FilED its reconsideration motion in late 
February, both the appellate courts and the Supreme Court have 
issued a series of rulings that make Judge Jenkins’s certifica-
tion of the Wal-Mart class action appear ever more precarious. 
in its past term, for instance, the Court rendered two highly 
controversial, quite conservative 5–4 rulings in the area of an-
tidiscrimination law.

“Neither case directly applies to our case,” says Seligman, “but 
both cases say something deeply troubling about the direction 
of the U.S. Supreme Court.” in the second of them, the Court 
struck down voluntary, race-conscious school-assignment pro-
grams adopted to achieve racial balance. “Racial balancing is 
not permitted,” Chief Justice John Roberts wrote.  

if Dukes v. Wal-Mart does reach the Supreme Court, the suit 
will present a blockbuster test case, with potential to change the 
face of contemporary employment discrimination class actions. 
Given their near-universal exposure to such suits, FORTUNE 
500 companies should be praying that it does. F

reporter associate Susan M. Kaufman feedback rparloff@fortunemail.com
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“the ruLings in the waL-mart case VirtuaLLy guarantee that  
empLoyers wiLL be subjected to empLoyment discrimination 

cLass actions with biLLions of doLLars in potentiaL damages.”  
— U.S. Chamber of Commerce
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